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Zoning Board May 15, 2013 – Not Final: approved by Chairman, not board yet 

 

TOWN OF PEMBROKE 
ZONING BOARD OF APPEALS 

Minutes for the regular meeting held on May 15, 2013 
 
 

 

ATTENDANCE:   
 Chairman- Nathan Witkowski 
 Vice Chairman-Terrance Daniel  
 David Sabato  
 Richard Doktor 
 Ronald Kasinski 

Diane Denton-ZBA Secretary 
 

PUBLIC PRESENT: Yes 

MEETING called to order at 7:30 pm. 
 
A Motion to Approve the Minutes for the April 17, 2013 Zoning Board Meeting was made by  
David Sabato, second to motion made by Richard Doktor.    
Voice Vote—ALL AYES—MOTION PASSED.  

 
PUBLIC HEARING 
Jenny Worthington 

827 Genesee St., Town of Pembroke 
(Tax Map #22.-1-22.22; Zoning District: AG/R) 

Request for SIGN VARIANCES  
Requires Genesee County Recommendation 

PUBLIC HEARING called to order at 7:31 pm. The Notice of Public Hearing was printed in the Batavia Daily 
News as well as posted on the Town’s Bulletin Board. Chairman Witkowski read the Affidavit of Posting and 
discussed the Notice to Adjoining Property Owners.   

 Contingent on the Planning Board approving a Special Use Permit for her to operate a floral shop as a 
Home Occupation, Ms. Worthington is requesting a sign variance. 

 A detailed Site plan was provided. 
 This request falls under Zoning Ordinance Article V Section 506 D.5. 
 Zoning allows one sign no larger than 4 sq. ft. 
 Ms. Worthington already has a 4’x4’ sign (12 sq. ft.) that she would like to use, and is requesting an 

additional sign of 2.5 sq. ft. to put by her driveway so the entrance is more visible. The large sign is four 
times more than is allowed. 

 Variance request went before the Genesee Country Zoning Board and was approved with modifications 
requiring that the applicant reduces the size and/or the number of signs.  

 No written complaints from neighboring properties. 
 Sandwich sign to be brought in each night was discussed, but temporary signs are not allowed for more 

than 60 days per year and require a special permit. 
 Town is trying to be more business friendly on arterial highway. 
 Ms. Worthington is willing to compromise on smaller signs in order to have two. 
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PUBLIC PARTICIPATION—Jenny Worthington was present. No members of the public were present. 
 
Motion to Close the Public Hearing made by Terrance Daniel and seconded by Ronald Kasinski. 
Voice Vote: All Ayes—motion passed. 
The Public Hearing Closed at 7:46pm 
 
On MOTION made by Terrance Daniel and seconded by Ronald Kasinski, to allow two signs not to exceed 
four sq. ft. each, one located near the road and one located near the entrance to the house. 
 
CONTINGENT ON Planning Board approval of Special Use Permit. 
 
ROLL CALL VOTE:  Richard Doktor-Aye; Terrance Daniel-Aye; Ronald Kasinski-Aye; David Sabato-Aye; 
Chairman Witkowski-Aye. 
 
ALL AYES—MOTION PASSED.   
 
Zoning Board Decision:  APPROVAL WITH MODIFICATIONS. 
 
 
 

PUBLIC HEARING 
Jeffrey Humel 

1633 Indian Falls Rd., Town of Pembroke 
(Tax Map #12.-1-5.11; Zoning District: AG/R) 

DONNA ELLIOT VS. TOWN OF PEMBROKE 
FORMAL APPEAL OF ISSUE OF 
 BUILDING PERMIT (#13-06-06)  

AND CERTIFICATE OF OCCUPANCY (#13.03.07) 
 

PUBLIC HEARING called to order at 7:53pm. The Notice of Public Hearing was printed in the Batavia Daily 
News as well as posted on the Town’s Bulletin Board, and notice given to adjoining property owners. Chairman 
Witkowski read the Public Notice. 

 Chairman Witkowski read from letters sent by Damon Morey LLP, the attorneys representing Donna 
Elliot. 

 Chairman Witkowski read from letters of neighboring property owners, mainly complaints regarding the 
Special Use Permit granted to Mr. Humel, which is not under the jurisdiction of the Zoning Board, 
including: 

 Mr. Humel brought his whole business to the property when he was told he could not. 
 Apartments and pole barn were built without permits; they were obtained afterwards. 
 There are three businesses and apartments on the property, which is in violation of the original 

permit and zoning codes. 
 Heavy truck traffic, creating noise very early in the morning. 
 Full garbage containers are brought in and left open all weekend which creates a bad smell. 
 Owner/developer of Evergreen Acres subdivisions wants the property to be allowed for 

residential purposes only, concerned that its current use is not in keeping with the surrounding 
properties and about the runoff from the various equipment, as well as odors and noise. 
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 One neighbor, Debra Stalker, who was unable to attend the meeting, requested by FOIL a copy of the 
minutes. 

 Chairman Witkowski called on the attorney, Corey Auerbach, representing Donna Elliot to explain his 
case. Mr. Auerbach stated that the issue at hand revolves around a specific section of code, 301A which 
is under the Building Uses and Lots provision, and that he would give his interpretation of the code 
based on a strict legal interpretation of the words in the code as follows: 

 One principal building per use per lot in AG/RES district. 
 There are only three exceptions to the general rule: 1. Approved multi-family dwelling project, 

which in Mr. Auerbach’s opinion this situation is clearly not. (There was once an application for 
a Special Use Permit for a multi-family dwelling, which was denied) 2. Single family dwelling 
accompanying non-residential use/uses permitted on agricultural, agricultural-residential, or 
medium-density residential district provided there is only one use of a commercial nature on the 
lot. (A Special Use Permit was granted on March 25, 2009 which constituted the principal use of 
the property for storage of  roll-offs, storage trailers, port-a-johns, storage containers, and 
equipment associated with the business) 3. Single-family dwelling accompanying non-residential 
use/uses requiring a Special Use Permit in AG/RES—permitted only if approved by the Planning 
Board as part of a Special Use Permit application process provided there is only one use of a 
commercial nature on the lot. 

 As far as Mr. Auerbach knows, there has not been a single-family dwelling approved on this 
property pursuant to a Special Use Permit application process. So, if any of the exceptions apply, 
he believes it is the third one because there is a use that is subject to a Special Use Permit. 

 Mr. Auerbach read the definition section of the code regarding dwelling, dwelling unit, and one, 
two, and multi-family dwellings.  

 A dwelling unit is a building or a portion thereof providing complete housekeeping facilities for 
one family. 

 A single-family dwelling is defined by the code as a building that has only one dwelling unit in 
it. 

 The reason for the appeal of the determination of the administrative official is because a 
Certificate of Occupancy and Building Permit were granted for a building that is a multi-family 
dwelling. 

 Pursuant to FOIL, Mr. Auerbach requested a copy of the Building Permit application and 
Certificate of Occupancy. The Building Permit application was for two dwelling units: 
Apartment A, 600 sq. ft. and Apartment B, 800 sq. ft.  Attached was a floor plan that shows 
Apartment A and B, and a third apartment shown that is unlabeled. Additionally he had a copy of 
the Zoning Referral Notice that the Special Use Permit was denied for a multi-family dwelling. 

 Considering that the dwelling does not meet exceptions 1, 2 or 3, and focusing on exception 3: 
the floor plan showing two and three apartments that was part of the Genesee Country referral 
leaves no dispute that this building contains more than one dwelling unit. 

 The argument that only one unit is occupied flies in the face of the definition of the code  that 
says a one-family dwelling contains one dwelling unit only and doesn’t say where only one unit 
is occupied. 

 Therefore, in Mr. Auerbach’s opinion, the Certificate of Occupancy and Building Permit issued 
are in violation of the code.   

 New York State town law provides a mechanism, which says that within 60 days (starting when 
zoning officer filed Certificate of Occupancy) an appeal of the determination can be filed with 
the ZBA who can do anything the coding officer can do. 

 On behalf of Donna Elliott, Mr. Auerbach is requesting a withdrawal of the Certificate of 
Occupancy and Building Permit since the code clearly indicates none of the exceptions apply to 
the general rule. 
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 Chairman Witkowski wondered whether it was known if what exists in the building is built according to 
the floor plan submitted. 

 Mr. Auerbach reiterated that the only evidence submitted was the application and floor plan showing 
more than one apartment in the building without any connecting doors between them. 

 No one was present at meeting to represent Mr. Humel in order to hear his side of the story. 
 Mr. Auerbach handed five copies of his formalized arguments to Chairman Witkowski. 
 A member of the pubic commented that the Special Use Permit issued to Mr. Humel was very specific 

and that he has violated it. 
 Charles Reid, Coding Office, was present and said that he inspected and approved one apartment (B). 

He confirmed that there were three apartments and that DO NOT OCCUPY notices were put on the 
other two apartments. He also confirmed that when Mr. Humel bought the property there was one 
apartment. 

 A member of the public commented that the original apartment referred to, when the property belonged 
to a landscaper, was a break room for the employees to eat their lunch, use the bathroom and shower, 
and was never used as living quarters. 

 Mr. Auerbach commented that there are other concerns and that citations should be issued.  
 Chairman Witkowski stated that the only concern for the ZBA is the zoning for the apartments: whether 

this is a single or multi-family dwelling, dealing with Mr. Humel’s application from March 7, 2013. He 
asked for any final comments on the zoning code issue only. 

 
PUBLIC PARTICIPATION— Mr. Humel wasn’t present. Donna Elliot was present. Members of the public 
were present. 
 
Motion to Close the Public Hearing made by Chairman Witkowski and seconded by Terrance Daniels. 
Voice Vote: All Ayes—motion passed. 
The Public Hearing Closed at 8:40pm 
 
MOTION made by Terrance Daniel and seconded by Ronald Kasinski to REVOKE the Certificate of 
Occupancy based on the definition of single family dwelling, until Mr. Humel can conform to Zoning. 
 
ROLL CALL VOTE:  Richard Doktor-Nay; Terrance Daniel-Aye; Ronald Kasinski-Aye; David Sabato-Nay; 
Chairman Witkowski-Aye. 
3 AYES TO 2 NAYS—MOTION PASSED.   
Zoning Board Decision:  REVOCATION OF CERTIFICATE OF OCCUPANCY  
 
 

PUBLIC HEARING tabled from April 17, 2013 
Zachary & Anna Cerasani 

8265 Marble Rd., Town of Pembroke 
(Tax Map #14.-2-2; Zoning District: AG/R) 

Request for SIDE YARD AREA VARIANCE  
 

Public Hearing re-opened at 8:50pm (ZBA Public Hearing from April 17, 2013 was tabled because it needed 
to go to the Planning Board).  

 Terrance Daniels, ZBA member has withdrawn himself from any decision-making on this, as he is a 
neighbor of Mr. Cerasani, and will comment as a member of the public.  
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 Mr. Cerasani wants to expand the size of his existing garage, 26’ x 21’, approximately 546 sq. ft. One 
half of garage is a lean-two and there is a middle wall which restricts its use. He wants to enlarge the 
garage in order to house two cars, workbench and storage. 

 A side yard variance would be needed to meet his request. 
 A detailed sight plan was submitted. 
 Chairman Witkowski said that at the April 17th meeting, he got the impression that this request had more 

to do with a Home Occupation for his business, Personal Comfort Systems, than personal use. 
 Mr. Cerasani claimed that he would use a small part of the garage for business materials storage, about 

250-359 sq. ft. From time to time, for insurance purposes he might have to store furnaces, etc. removed 
due to flooding, etc. 

 Public comment was made that Mr. Cerasani was warehousing for his business. 
 Chairman Witkowski suggested that this is a self-created hardship as Mr. Cerasani knew the coding 

situation when he purchased the property. 
 The building that now exists is too large for the current Zoning. Chairman Witkowski stated that the 

Board isn’t inclined to take a non-conforming structure and make it more non-conforming. 
 Mr. Cerasani has applied for a Special Use Permit and will have a Public Hearing before the Planning 

Board at their May 22nd meeting. 
 Chairman Witkowski decided that the discussion at this point is just informational. ZBA will put him on 

the agenda for the June 19th meeting in order to decide on Mr. Cerasani’s variance request. Letters will 
be sent out to his neighbors to notify them.  

 In the meantime, Chairman Witkowski suggested that Mr. Cerasani consider some alternatives that 
might work better with the zoning and neighbor concerns. 

 
 
New Business:  None 
Discussion: None 
Old Business: None 
 
A MOTION to close the meeting was made by Terrance Daniel, seconded by Richard Doktor. 
Voice Vote—ALL AYES 
MOTION PASSED 
 
Meeting adjourned at 9:25 pm. 
 
Respectfully Submitted, 
Diane Denton-ZBA Secretary 
Nathan Witkowski-ZBA Chairman 

 
 

These minutes are not final and subject to approval by the Zoning Board of Appeals 


